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PER CURI AM

Net work Conputing Services Corp. (NCS) appeals the
district court’s grant of summary judgnment in favor of the
def endants, G sco Systens, Inc. (Cisco) and others, on NCS s cl ai ns
for violation of the South Carolina unfair trade practices statute
and for conmmon |aw fraud. NCS also appeals the district court’s
order sanctioning NCS for discovery violations, and G sco cross-
appeals on this issue. W affirmthe district court’s grant of

summary judgnent and decline to reach the sanctions issue.

l.

A
Cisco nmkes networking equipnment, which it sells to
custoners either directly or through distributors, called
resellers. NCS distributes networking equipnent and provides
consulting services for installation and naintenance of that
equi pnent. Prior to 1998 NCS primarily sold products nade by 3Com
Corp., a Cisco conpetitor. In May 1998 NCS and G sco executed a
witten, one-year contract under which NCS agreed to becone one of
Cisco’s many South Carolina resellers. NCS agreed to purchase
conputer products fromCisco at a discount rate tied to the vol une
of G sco products that the parties projected NCS would sell. Under

the contract NCS s projected sales volunme for the contract year was



$5 million. Either party could termnate the contract on 30 days
witten notice.

NCS al | eges that, despite Cisco's contractual obligation
to NCS, Cisco took advantage of sales |eads that NCS supplied and
then told several potential custoners to do business with other,
favored Cisco distributors instead of NCS. NCS suffered when t hese
custoners went el sewhere. In addition, NCS contends that G sco
repeatedly broke its oral “promse[] to make [NCS] the ‘go to
reseller” in the state. Appellant’s Br. at 35. For exanpl e
during 1998 the State of South Carolina solicited bids from
manuf acturers, or their authorized distributors, for the sale of
conput er network equi pment to state agencies. Ci sco authorized NCS
to be one of its distributors so that NCS could be listed on this
contract. In violation of an alleged oral prom se to make NCS t he
only officially listed distributor, C sco authorized several other
conpanies to serve as distributors. As a condition of listing NCS
wth the State, G sco also required NCS to agree not to be listed
as an official distributor of any of G sco’s conpetitors.

Ci sco denies that these conditions were unfair in any
way. More generally, Cisco denies responsibility for NCS s | oss of
custoners and contends that NCS' s problens were of NCS's own
maki ng. Cisco al so points out that NCS never stopped selling 3Com
products after conmencing the Cisco distributorship and that G sco

never required NCS to do so under the contract.



NCS served as a Cisco reseller for 18 nonths until Ci sco
term nated the contract. In that time NCS ordered and received
approxi mately $225,000 worth of Cisco products. NCS paid G sco

approxi mately $26,000, but did not pay the bal ance.

B.

NCS sued Cisco in the US. Dstrict Court for the
District of South Carolina, conplaining that C sco lured NCS into
the distributorship through deliberate m srepresentation of the
profits to be earned and that Ci sco undermined NCS s ability to
perform its contractual duties. The case was referred to a
magi strate judge, and Cisco noved for sumrary judgnent. NCS
voluntarily dropped its federal claimunder the Sherman Antitrust
Act, 15 U S.C. 88 1-2, as well as its state law clains for civil
conspiracy, tortious interference with contract, and trade secrets
m sappropriation. The magi strate judge concluded that there were
triable issues on whether Ci sco's conduct breached an inplied
contractual duty of good faith and fair dealing, but rejected
NCS' s theory that there was an oral contract between the parties
going beyond their witten agreenent. Further, the nmagistrate
judge found triable issues regarding NCS' s clains for common | aw
fraud, fraud in the i nducenent, and viol ation of the South Carolina

Unfair Trade Practices Act (SCUTPA), S.C. Code § 39-5-20.



Ci sco objected to these reconmendati ons of the magi strate
judge, leading the district court to determ ne the pertinent issues
de novo. The district court held that the witten breach of
contract claim raised a triable issue “as to whether G sco
del i berately di scouraged conpani es fromdoi ng busi ness with NCS (or
gave information that NCS provided to other resellers to steer
busi ness away from NCS).” J.A 718. However, after concl uding
that there were no triable issues on NCS s theories of breach of
oral contract, SCUTPA, or fraud, the district court granted sumrary
judgment to Cisco (and the other defendants) on these clains. The
parties thereafter agreed to a partial settlenment in which NCS
di smssed with prejudice all of its clains except for (1) violation
of SCUTPA and (2) common |aw fraud and fraud in the inducenent.
NCS now appeals the district court’s rulings on these surviving
cl ai ms.

As the case proceeded, a bitter discovery di spute arose.
The magi strate judge ordered NCS and its chief executive, WIIliam
Charping, to produce a custoner list or submt an affidavit
attesting that NCS could not conpile such a |ist. By affidavit
Charpi ng denied the existence of certain docunents and asserted
that NCS previously produced its custoner list as part of a
production in Septenber 2001. The magistrate judge then ordered
NCS to produce the materials at issue or specify where they were

| ocated in docunents already produced. NCS finally produced



several docunents, including a custonmer list, that G sco asserted
had never previously been produced and whose exi stence Char pi ng and
NCS had previously denied. Alleging that NCS s response to
numer ous discovery orders was unsatisfactory, G sco noved to
dism ss as a sanction for the discovery violations. This notion
was first considered by the magi strate judge, who recommended t hat
a nonetary sanction be inposed agai nst NCS. The district court
deci ded that a nonetary sancti on woul d be an i nsufficient deterrent
agai nst NCS s m sconduct under the circunstances. Accordingly, in
an opi nion published at 223 F.R D. 392 (D.S.C. 2004), the district
court determned that the jury would be instructed about NCS s
m sconduct if the case went to trial. The specific instruction
that woul d be used was included in the opinion. NCS appeals the
sanction, and Ci sco contends in a cross-appeal that the district
court should have considered whether the proper sanction was

di sm ssal

.

Summary judgnent is appropriate when “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to judgnment as a matter of law.” Fed. R Cv. P. 56(c). W review

a district court’s grant of summary judgnent de novo. Sunri se



Corp. of Myrtle Beach v. Cty of Mrtle Beach, 420 F.3d 322, 327

(4th Cr. 2005). Although all justifiable inferences are drawn in
favor of the party opposing sunmary judgnent, “[c]onclusory or
specul ative all egations do not suffice” to create a genuine issue

of material fact. Thonpson v. Potomac Elec. Power Co., 312 F.3d

645, 649 (4th G r. 2002) (punctuation omtted).

A
To prevail on a SCUTPA claim the plaintiff must show by
a preponderance of the evidence “(1) that the defendant engaged in
an unl awful trade practice, (2) that the plaintiff suffered actual,
ascertai nabl e damages as a result of the defendant’s use of the
unl awful trade practice, and (3) that the unlawful trade practice
engaged in by the defendant had an adverse inpact on the public

interest.” Havird Gl Co. v. Marathon Gl Co., 149 F.3d 283, 291

(4th Cr. 1998). The third elenment may be satisfied by proof of
“facts denonstrating the potential for repetition of the

defendant's actions.” Daisy Qutdoor Advertising Co. v. Abbott, 322

S.C. 489, 493, 473 S.E. 2d 47, 49 (1996). “Plaintiffs

general ly have shown potential for repetition in two ways: (1) by
showi ng the sane ki nd of actions occurred in the past, thus making
it likely they will continue to occur absent deterrence . . . or
(2) by showi ng the conpany's procedures create a potential for

repetition of the unfair and deceptive acts.” Id. at 496, 473



S.E.2d at 51 (citations omtted). |In focusing on the defendant’s
past actions, South Carolina courts have | ooked at the harmto the
peopl e of South Carolina caused by the chall enged practice. *“The
| egi slature intended in enacting the UTPA to control and elimnate
the large scal e use of unfair and deceptive trade practices within

the state of South Carolina.” Noack Enters., Inc., v. Country

Corner Interiors, 290 S.C. 475, 477, 351 S.E. 2d 347, 349 (S.C

App. 1986) (punctuation omtted). Public harm “nust be proved by

specific facts.” Jefferies v. Phillips, 316 S.C 523, 527, 451

S.E.2d 21, 23 (S.C. C. App. 1994).

Wth respect to the third SCUTPA el enment, NCS failed to
adduce evidence sufficient to create a genuine issue of materi al
fact regardi ng whet her G sco’s conduct caused harmto any nenber of
the South Carolina public. NCS offered three docunents from
executives at conpanies who alleged that Csco mstreated themin
various busi ness transactions, but none of these docunents can bear
t he wei ght NCS pl aces on them One docunent is fromthe president
of a Florida corporation; another docunent is fromthe president of
an Arizona corporation. Neither docunment describes acts by G sco
either in South Carolina or affecting South Carolina residents.
The third docunent is a letter froma | awer for NCS recounting a
conversation he had with the president of a conpany in Gainesville,
Florida, that dealt wth C sco. According to the letter, Ci sco

attenpted to restrict the paraneters of any bid this conpany m ght

10



make on a potential contract with the College of Charleston in
Sout h Carolina. This letter does not satisfy the statutory
requi renent that the witness certify that an unsworn statenent is
true by stating that it is “under penalty of perjury” or using
ot her | anguage “substantially . . . [simlar in] form” 28 U S. C
§ 1746. In response to the lawer’s request that the conpany
presi dent “confirmby signing belowthat these statenents convey an
accurate representation of sone of the things that you advi sed us,”
J.A 337, the president affixed his notarized signature under the
words “I CONFIRM” The notary’s certificate sinply neans that the
president’s signature is authentic. It is not a substitute for
| anguage indicating that the wtness wunderstood he risked
prosecution for perjury if he gave false testinony. Ci sco
adequately objected to the letter’s adm ssibility inits challenge
to the magi strate court’s report. Thus, NCS cannot survive sunmmary
j udgnment based on any of the three docunments it presented.

Nor did NCS present “specific facts” indicating that
Ci sco’ s business procedures risked repeating “unfair and deceptive
acts.” There was no evidence, for exanple, that G sco trained its
agents to make m sl eadi ng representations to potential resellers or
that C sco used a standard distribution contract that contained
fal sehoods. NCS did not show that there was any real danger that
Cisco routinely deceived, or could have deceived, its business

partners. South Carolina courts have relied on such danger when

11



t hey have found that a “conpany's procedures create a potential for

repetition of the unfair and deceptive acts.” See Daisy Qutdoor

Advertising, 322 S.C. at 493-95, 473 S.E.2d at 49-51 (describing

prior cases).
Because NCS could not neet its burden on the public
interest elenment of its SCUTPA claim sunmary judgnment in G sco' s

favor was proper.

B
For claims of “fraud and deceit, based upon
representation,” such as those NCS asserts agai nst Ci sco,

[t]he follow ng el ements nust be shown by clear, cogent
and convincing evidence: (1) a representation; (2) its
falsity; (3) its materiality; (4) either know edge of its
falsity or a reckless disregard of its truth or falsity;
(5) intent that the representati on be acted upon; (6) the
hearer’s ignorance of its falsity; (7) the hearer’s
reliance on its truth; (8) the hearer’s right to rely
thereon; (9) the hearer’s consequent and proximte
injury. Failure to prove any one of the foregoing
elements is fatal to recovery.

O Shields v. S. Fountain Mbile Hones, Inc., 262 S.C. 276, 281, 204

S.E 2d 50, 52 (1974). “[F]Jraud nmay be based . . . on prom ses nade

wi thout an intention of performance.” Thomas & Howard Co. V.

Fow er, 225 S.C. 354, 358, 82 S.E. 2d 454, 456 (1954). Breach of a
contractual promse alone is not enough to prove such fraud,
however. “Nonobservance of a prom se may support an inference of

alack of intent to perform only when it is coupled with other

12



evidence.” Wnburn v. Ins. Co. of NN Am, 287 S.C 435, 441, 339

S.E 2d 142, 146 (S.C. . App. 1985).
NCS argues that it proffered sufficient evidence from
whi ch a reasonabl e jury coul d concl ude that G sco never intended to

help NCS sell the $5 mllion in G sco products that the

di stributorship contract indicated NCS would sell. But NCS does
not of fer “ot her evi dence” t hat goes beyond Cisco’'s
“[ n] onobservance of a promse.” 1d. The district court did not

allow NCS to rest on the suggestion that, because G sco did not do
all that it could have done to help NCS sell products after the
contract was executed, C sco nust have | acked intent to performthe
prom se at the tinme the contract was executed. In so holding, the

district court correctly applied South Carolina | aw. See W nburn,

287 S.C. at 440, 339 S.E.2d at 146 (“The truth or falsity of a
representation nust be determned as of the tinme it was nmade or
acted on and not at sone |ater date. I nferences of fact, |ike
full backs on football teanms, do not ordinarily run backward.”)
(citations omtted). Evenif the inference was permtted, it would
fall short of the “clear, cogent and convi nci ng” evidence of fraud
that South Carolina |aw demands. In sum NCS could not neet its
burden on the fraud cl ains, and summary judgnent in favor of G sco

was proper.
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[T,

W turn briefly to the sanctions issue. Because we
conclude that summary judgnent was correctly granted to Ci sco on
the only clains that NCS did not agree to settle, this case wll
not proceed to a jury trial. Thus, there is no possibility that a
jury will receive the instruction that the district court crafted
as a sanction for NCS s discovery violations. As aresult, we need
not reach the question whether the district court abused its

di scretion in choosing this sanction.

I V.
For the foregoing reasons, the judgnent of the district

court is affirned.

AFFI RVED
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